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I INTRODUCTION

This Chapter is concerned with issues that arise after the conclusion of aforeclosure sale; specificaly,
distribution of any surplus proceeds from the sale, obtaining deficiency judgments, and any other entitlements of
parties or non-parties after the conclusion of the sale.

Thefirst part of the Chapter focuses on sale proceeds and the distribution of sale proceeds. Therewill bea
specific focus on who may be entitled to any surplus proceeds once the foreclosing lender has been satisfied. The
second part of this chapter will focus on deficiency judgments, specifically when are they appropriate and what must

aforeclosing plaintiff do to obtain a deficiency judgment.

I SALE PROCEEDSAND SURPLUSES
B. Statutory Distribution under 7351LCS5/15-1512
Proceeds of aforeclosure sale are distributed according to statutory section 735 ILCS 5/15-1512, which
states as follows:
“Proceedsresulting from a sale of real estate under thisarticle shall be applied in the following
order:
(a) thereasonable expenses of sale;
(b) the reasonable expenses of securing possession befor e sale, holding, maintaining, and
preparing thereal estatefor sale, including payment of taxes and other governmental
charges, premiumson hazard and liability insurance, receiver sand management fees, and,
totheextent provided for in the mortgage or other recorded agreement and not prohibited

by law, reasonable attor ney’ s fees, payments made pur suant to Section 15-1505 and other



legal expensesincurred by the mortgages;

(c) if the sdewas pursuant to judicial foreclosure, satisfaction of claimsin the order of
priority adjudicated in thejudgment of foreclosureor order confirming the sale; and

(d) remittance of any surplusto be held by the per sons appointed by the court to conduct the
saleuntil further order of thecourt. If thereisa surplus, such person conducting the sale
shall send written noticeto all partiesto the proceeding advising them of the amount of the
surplus, and that the surplus shall be held until a party obtainsa court order for its

distribution or until, in the absence of an order, the surplusisforfeited to the State.

1 735 1L CS5/15-1512(a)-Expenses of Sale

A foreclosing plaintiff generally has two expenses of sale. A publication noticeis required in accordance
with 735 ILCS 5/15-1507 to give appropriate notice of the foreclosure sale. The selling officer, whether it be the
Sheriff or aprivate selling officer, will also have afee for conducting the sale.

1. 735 1L CS5/15-1512(b)-M aintenance Expenses

Allowable maintenance expenses will generally be advances made by the foreclosing plaintiff subsequent to
entry of the judgment, and for which it should rightfully be reimbursed. Some common expenses are real estate
taxes that come due subsequent to entry of the judgment and the payment of any hazard insurance premiumsto
keep the foreclosure property insured during the pendency of the proceedings.

Other maintenance expenses include the cost of securing possession prior to sale and the payment of
receiver’ s and management fees. These charges are more common with commercial property asit isvery unusual to
have areceiver appointed, or to seek possession prior to salein aresidential foreclosure.

Theforeclosing plaintiff will also be alowed reimbursement for reasonable attorney’ s feesincurred
subsequent to entry of a Judgment of Foreclosure and Sale provided that said fees are authorized by the mortgage
being foreclosed.

Finaly, 735 ILCS 5/15-1505 states as follows:

“During aforeclosure, and at any timeprior to sale, a mortgagee or any other lienor may pay (i)



when due installmentsof principal, interest or other obligationsin accordance with the terms of any
senior mortgage, (i) when dueinstallments of real estatetaxesor (iii) any other obligation authorized
by the mortgage instrument. With court approval, amortgagee or any other lienor may pay any

other amountsin connection with other liens, encumbrancesor interestsreasonably necessary to

preserve the status of title.”

Any amounts disbursed in accordance with this section can be recovered as maintenance expenses.

3. 735 L CS 5/15-1512(c)-Satisfaction of Claims as Adjudicated in the Judgment of Foreclosureand Sale.

The court will adjudicate the rights of all partiesto aforeclosure and the parties’ interestswill be
appropriately set forth in a Judgment of Foreclosure and Sale. Where there are defendants who have subordinate
lien interests, these interests may be set forth and proved-up at the time of the entry of the foreclosing plaintiff’s
judgment. Where there are numerous subordinate lienholders, the priority of subordinate lienholders can be
adjudicated in the Judgment of Foreclosure and Sale, or adjudication of priority can be deferred until the order
confirming the saleisentered. 735 ILCS5/15-1506(h). Generaly aforeclosing plaintiff will name only defendants
whose interest it claimsto be junior to that of the mortgage being foreclosed. Wherethis isthe case, the sale
proceeds will first be used to pay off the foreclosing plaintiff. The balance of the sale proceeds, if any, will be paid
to the additional lienholders whose interests were adjudicated in the order of priority as determined by the court.

The necessity of ajunior lienholder to prove-up itsinterest was exhibited in the case of Mid-America

Federal Savings and L oan Association v. Liberty Bank, 204 11l.App. 3d 995, 562 N.E.2d 1188, 15 IIl.Dec. 385

(. App. 2 Dist. 1990). Inthis case, there were three lien holders, LaSalle Bank (first position), Liberty Bank

(second position), and MidAmerica Federal Savings and Loan Association (third position). LaSalle Bank filed a
foreclosure of its senior lien and Liberty Bank was defaulted. MidAmerica Federal Savings and Loan Association
was diligent in proving-up itsinterest in LaSalle' s judgment and the Judgment stated that MidAmerica held a second
lien interest on the property. Following asheriff’s sale of the property, Liberty sought to vacate the default and
assert its superior position over MidAmerica. Thetrial court granted the motion to vacate, however the Appellate

Court held that Liberty had not been diligent in protecting itsinterest, and therefore MidAmericajumped from third



position to second.

4, 7351LCS5/15-1512(d)-Surplusto be Held by Selling Officer Pending Further Order of Court.

After satisfying any amounts due pursuant to 735 ILCS 5/15-1512 (a)-(c), any surplus remaining from the
foreclosure sale shall be held by the selling officer until further order of court. However, in Cook County, local rule
7.1(d) requires a private selling officer to deposit any surplus, in excess of $100.00, with the Clerk of the Circuit
Court not more than thirty (30) days after the date on which the sale took place.

The statute also requires the selling officer to provide written notice to all parties advising them of the
amount of the surplus and that the surplus shall be held until a party obtains a court order for its distribution. Absent
acourt order for the distribution, the surplus may ultimately be forfeited to the State. The question then must be

asked, who is entitled to the surplus?

B. RIGHT TO SURPLUS
3. Mortgagor’sentitlement

After the satisfaction of expenses of sale, maintenance expenses, and satisfaction of any claims adjudicated
in the judgment of foreclosure, it would seem that the mortgagor would have the right to receive any surplus, asthis
would represent whatever equity the mortgagor had in his or her property. Prior to July 1, 1990, 735 ILCS 5/15-
1512(d) provided “ remittance of any surplustothe mortgagor or asotherwise directed by the court.” Public
Act 86-974, effective July 1, 1990, changed this section to the current version (see above in section [1.A.).

Therefore, the mortgagor now has the burden of seeking a court order to distribute the surplus proceeds.

1 Foreclosed Lien Holders.
In some cases, aforeclosed lienholder who did not prove-up itsinterest at the time the Judgment of
Foreclosure and Sale was entered may still seek aturn over of any surplus from aforeclosure sale. Inthe case of

Kankakee Federal Savings and Loan Association v. Mueller, 134 I1l.App.3d 943, 481 N.E.2d 332, 89 I1l.Dec.781




(I11. App. 3 Dist. 1985), the court awarded ajunior lienholder the surplus proceeds from the foreclosure sale despite
the fact that the junior lienholder had been defaulted and did not prove-up itsinterest at the time of entry of the
Judgment of Foreclosure and Sale. The court stated that even though the junior mortgagee had failed to appear, it
was entitled to the surplus proceeds from the foreclosure sale where the junior lienholder’ s interest was set forth in
theinitial complaint filed by the senior mortgagee, and where the mortgagor’ s Answer admitted that the lienholder
held avalid second mortgage against the property. The court reasoned that aforeclosureis an equity proceeding and
it would be inequitable for the mortgagor to receive these proceeds where it admitted that said funds were dueto a
junior lienholder. Had the court ruled against the junior lienholder under these circumstances, the junior lienhol der
still could have filed suit on its Note, presumably obtained a judgment on said Note, and then sought aturnover of
the surplus through a Third Party Citation to Discover Assets. The court’sruling essentially “cut to the chase” and
avoided this unnecessary third party citation proceeding The reasoning in Kankakee Federal may apply ina
situation where ajunior lienholder’ sinterest was set forth in an initial complaint and the mortgagor failsto Answer.
The Illinois Code of Civil Procedure providesthat afailure to file an Answer constitutes an admission of the well
plead factsin acomplaint. However, thisis not to suggest that ajunior lienholder should rely on Kankakee Federal
and wait to seeif asurplus exists before it takes any action. The court also noted that as aforeclosure is an equity
proceeding, it may be foreseeable for ajunior lienholder to loseitslien priority to another more junior lien where the
latter has been diligent and not slept on itsrights. MidAmerica, supra, is a perfect example of why alienholder
should not rely on the holding in Kankakee Federal in hopes of obtaining any surplus.

Kankakee Federal was favorably cited in amore recent case, BCGS, L.L.C. v. Jaster, 299 11|.App.3d 208,

700 N.E.2d 1075, 233 I1l.Dec 367(IIl. App.2 Dist. 1998). There, ajunior lienholder had filed an Answer and
Appearance, however had not proved-up itsinterest in the Judgment of Foreclosure and Sale. One of the
mortgagors filed a counter-claim seeking to void the junior lien and the court deferred thisissue until after
confirmation of the sale. In amost unusual set of circumstances, the mortgagor was the successful bidder at the
foreclosure sale on his own property. The court upheld the sale and terminated the junior lienholder’ sinterest, and
awarded the surplus to the mortgagor based on the fact that the junior lien had been extinguished. The Appellate
Court also upheld the sale, but reversed the trial court with respect to distribution of the surplus. Citing Kankakee

Federal, the Appellate Court indicated that it was unfair for the court to wait until after the confirmation of the sale




to determine the distribution of the surplus, and then deny the junior lienholder aright to the surplus based on the
fact that the confirmation of sale had extinguished itslien. The case was thereafter remanded to the trial court for a

hearing asto the validity of the lien after which the court would award the surplus.

5. Application of Surplusto Prior Interestsor Liens.
Aninteresting issue is whether or not surplus proceeds from ajunior lien foreclosure can be applied against

any senior lien indebtedness. In the case of Members Equity Credit Union v. Duefel, 295 I1l.App.3d 336, 692 N.E.

2d 865, 229 I11.Dec.876(111.App.3 Dist. 1998), the trial court initially awarded the surplus to the successful bidder at
the foreclosure sale. The mortgagors thereafter moved to vacate the order and requested that thetrial court award
them the surplus. After ahearing, thetrial court ordered the third party purchaser to apply the surplus against the
mortgagor’ s first mortgage indebtedness. The soleissue on appeal was whether thetrial court erred in ordering the
surplus from foreclosure of the junior mortgage to be applied to payment of the first mortgage indebtedness. The
Appellate Court reversed the trial court decision and awarded the surplus to the mortgagors. Thethird party
purchaser argued that the mortgagors remain liable for the full amount of the prior mortgage and therefore they
received a direct benefit when the trial court ordered the surplus applied against the first mortgage. However, the
Appellate Court stated that since the mortgagors would have been personally responsible for any deficiency from the
judicial sale, they should be entitled to any surplus. The Appellate Court ruled that the trial court abused its
discretion by interfering with the contractual relationship between the mortgagors and the first mortgage holder.

The court also noted that the trial court’ s finding should not be disturbed on appeal absent a showing the
trial court abused itsdiscretion. In awell reasoned dissent, Justice Holdridge focused on whether or not thetrial
court abused its discretion. It was noted that an abuse of discretion occurs only when no reasonabl e person could
find asthetrial court did. Justice Holdridge cited Kankakee Federal and stated that in that decision thetrial court
reasoned that the distribution of surplus proceedsin a mortgage foreclosure is a matter of equity and atrial court, in
its discretion, may distribute the surplus to any party shown to have an interest in the property. Justice Holdridge
stated that although the majority made a good case for awarding the surplus to the mortgagors, it iswell settled that
under the abuse of discretion standard, the reviewing court is not to substitute its judgment for that of the trial court,

or even to determine whether the trial court acted wisely, but to limit its task to determining whether thetrial court’s



decision is one with which no reasonable person could agree. Justice Holdridge argued that a reasonable person
could conclude that equity would favor paying the excess proceeds to the first mortgage holder who still had an

interest in the property, rather than to the mortgagor whose interest had been extinguished by the foreclosure.

5. Forfeiture of the Surplus

735 ILCS5/15-1512 (d) states that any surplusisto be held by the person conducting the sale “ until a
party obtainsacourt order for itsdistribution or until, in the absence of an order, the surplusisforfeited to
the State.” The statute also requires the person conducting the sale to provide notice to all parties of the existence
of the surplus. Although the statute does not indicate when a surplus will be forfeited, practitioners should be aware
of Local Rule 11.03 (subsection 7) of the Twelfth Judicial Circuit. This Rulerequiresthe plaintiff’sattorney to
notify all parties of the existence of a surplus (thisisin conflict with state law which requires the person conducting
the sale to provide this notice), and advise all parties that in the absence of an order directing payment of the surplus
within sixty (60) days of the entry of the order confirming sale, the surpluswill automatically be forfeited to the
State. This Rule puts an extremely short time period for parties to take action concerning any surplus funds before

thereis aforfeitureto the state.

[ DEFICIENCY JUDGMENT

A. Statutory Right to Deficiency
2. 7351LCS5/15-1511
735 ILCS5/15-1511 indicates that the foreclosure of a mortgage does not affect the mortgagee' srights, if

any, to obtain a personal judgment against any person for adeficiency.

1. 7351LCS5/15-1508(€)
735 ILCS5/15-1508 (e) states that a deficiency judgment may be entered as part of an order confirming a sale and
enforcement had on said judgment the same asiif it were ajudgment solely for the payment of money. 735I1LCS

5/15-1508(e) states asfollows:



“Inany order confirming a sale pursuant to ajudgment of foreclosure, the court shall also enter a
personal judgment for deficiency against any party (i) if otherwise authorized and (ii) to the extent
requested in the complaint and proven upon presentation of thereport of salein accordance with
Section 15-1508. Except asotherwise provided in thisarticle, ajudgment may be entered for any
balance of money that may be found dueto the plaintiff, over and above the proceeds of the sale or
sales, and enfor cement may be had for the collection of such balance, the same aswhen the judgment
issolely for the payment of money. Such judgment may be entered or enforcement had, only in cases
wher e per sonal service has been had upon the persons personally liable for the mortgage

indebtedness, unlessthey have entered their appearancein the foreclosure action.”

735 ILCS 5/15-1508(f) goes on to indicate that the judgment shall become alien in the manner of any other

judgment for the payment of money.

a Entry of Deficiency Judgment as M andatory

The statute indicates that the court shall enter a personal judgment for deficiency against any party if
otherwise authorized, and to the extent requested in the complaint and proven upon presentation of the report of sale
in accordance with Section 15-1508. The report of sale will show the amount of the current indebtedness being
foreclosed through the date of sale, as well as the amount of proceeds received from the sale. Therefore, subtracting
the sale proceeds from the amount of the indebtedness due at the time of sale would |eave the court with the amount
of any deficiency. The statute does not indicate that any additional proof beyond presentation of the report of saleis
necessary to establish the amount of the deficiency. However, courts have not always taken such asimplistic view in
determining the amount of adeficiency.

For example, in Cook County’s Chancery Division, due to a massive increase in the volume of
foreclosures, a pilot project was developed for handling uncontested foreclosure matters effective October 1, 2002.
As part of this project, standard procedures were implemented in order to deal with the routine matters associated
with many foreclosures. One of these procedures deals with obtaining personal deficiency judgments. In addition to

the statutory requirements, in order to obtain a personal deficiency judgment in Cook County, a plaintiff will have to



schedule an additional hearing date after the order confirming sale is entered at which time they should be prepared

to present the following items:

1 A copy of the complaint showing the plaintiff requested a deficiency;

2. A certified appraisal (not abroker’s price opinion) prepared prior to the issuance of the foreclosed
mortgage;

3. A certified appraisal (not abroker’s price opinion) dated within ninety (90) days of the foreclosure
sale;

4, A loan history supported by affidavit;

5. A copy of the Report of Sale and the Order Approving Sale;

6. An affidavit or other testimony in support of the motion.

If these items are not presented, a personal deficiency judgment will not be entered. The standard procedures also
require that any deficiency judgment is for the amount as shown in the Report of Sale.

The difficulty the authors have with this procedure is that by confirming the sale, the Court has approved
the terms of the Report of Sale and approved that the plaintiff has conducted the sale in accordance with state law.
The Court has also previously adjudicated the amount due to the plaintiff in the Judgment of Foreclosure and Sale,
and would have approved any post judgment advances in the order confirming the sale. 1t would therefore seem that
no additional proof should be necessary since the deficiency would be established as the difference between the sale
price and the amount as adjudicated by the court. Nevertheless, courts have not limited themselvesto this simple

calculation. InResolution Trust Corporation v. Holtzman, 248 111.App.3d 105, 618 N.E. 2d 418, 425-6, 187 I1l.Dec.

827 (11l App. 1% Dist. 1993) the court stated as follows:
“Wedo not believe that the General Assembly intended to require an extended evidentiary hearing
after each sheriff’'ssale. Todeterminethe extent of the hearing to be afforded the mortgagor, the
court should look to the defendant’ s petition or motion and if thereisan allegation of a current
appraisal or other current indicia of valuewhich is so measurably different than the salespriceasto
be unconscionable, then a hearing should be afforded the defendant. On theother hand, if the
allegation of unconscionability restson an appraisal rendered remotein time, therequisite of a

formal hearingisnot required under theamendatory act.”



Although this case lends support to holding an evidentiary hearing in certain circumstances where asaleis being
confirmed and a deficiency sought, it may also be contrary to long standing precedent of the Illinois Supreme Court,

aswill be discussed later in this chapter.

b. Request in Complaint to Foreclose
If aforeclosing mortgagee wishesto preserveitsright to seek adeficiency after aforeclosure sale, the

initial request for a deficiency must be made in the Complaint to Foreclose.

b. Personal Jurisdiction Over PersonsLiable

A personal deficiency judgment will only be entered where there is personal jurisdiction over the persons
liable for theindebtedness. Personal service or service by member of household will be sufficient to confer personal
jurisdiction, however, where a foreclosing mortgagee has only obtained service by publication, entry of a personal

deficiency judgment will not be allowed.

b. Deficiency Judgment as Part of the Order Confirming Sale

The statute allows a deficiency judgment to be entered as part of the order confirming the sale. It should be
noted though, that when the issue of a deficiency has not been adjudicated in the order confirming the sale, yet a
deficiency was requested in the complaint, the issue may be resolved at alater time. In the case of Armour and

Conpany v. MidAmerica Protein, Inc., 37 I1l.App.3d 75, 344 N.E.2d 639, 641 (Ill.App. 3 Dist. 1976), the court

indicated that it had jurisdiction to enter a deficiency judgment more than thirty (30) days after the order confirming
the sale since the order wasnot afinal order and did not dispose of all the claimsfor relief requested in the

complaint.

b. Memorandum of Judgment
When a court enters a personal deficiency judgment, it is advisable to also have the Clerk of the Circuit

Court or the trial judge issue aMemorandum of Judgment to be recorded in any county where the mortgagor may



own other real estate. Thismay create new lien rights on behalf of the foreclosing plaintiff over other real estate

owned by the mortgagor.

3. In Rem Judgment v. In Personam Judgment

A judgment for adeficiency in aforeclosure may be entered in rem against a property or as a personal
judgment against the responsibleindividuals. Entry of adecreein rem against a property amountsto no more than
creation of alien against the property and the rents, issues, and profits therefrom during the period of redemption, to

be paid upon account of adeficiency. St. Angev. Chambliss, 71 11l.App.3d 658, 390 N.E. 2d 484, 486, 28 I11.Dec.

317 (I1l.App.1st Dist. 1979). Aninrem deficiency is particularly significant inlight of 735 ILCS 5/15-1604. This
section gives amortgagor a special right of redemption where a plaintiff or mortgagee, who was a party to the
foreclosure, isthe successful bidder and the sale price isless than the full amount due the foreclosing plaintiff. The
mortgagor then has a special right to redeem for thirty (30) days after the date the sale is confirmed by the court by
paying to the mortgagee the sale price and any additional costs and expenses that were set forth in the Report of Sale
and approved by the court, plusinterest at the statutory judgment rate from the date the purchase price was paid or
credited as an offset. If amortgagor exercisesthis special right to redeem, an in rem deficiency preservesthe
foreclosing plaintiff’slien rights against the property for any balance due on the indebtedness after the redemption.
The court in St. Ange, at 487, also noted that a creditor’ sremedies of an in rem lien against property and its
right to a personal judgment for any deficiency are neither inconsistent nor mutually exclusive. Therefore, entry of
an in rem deficiency may not necessarily preclude the subsequent entry of apersonal deficiency in the foreclosure,

or afuture action at law to recover the amount of any deficiency. Notroma Corporation v. Miller, 292 Ill.App. 612,

11 N.E. 2d 630, 633 (1. App. 1* Dist. 1937).

3. Determining the Amount of Deficiency

In the case of Loeb v. Stern, 198 111.371, 383, 64 N.E. 1043 (1902), the Supreme Court indicated that in the
absence of any fraud or irregularity in aforeclosure proceeding, the price at which the property issold isthe
conclusive measure of itsvalue. The court indicated that any evidence of such property value other than the

foreclosure sale price was inadmissible. This position was advanced by |llini Federal v. Doering, 162 111.App.3d




768, 516 N.E. 2d 609, 611, 114 Ill.Dec 454(111.App. 5" Dist. 1987) where the court stated that absent any fraud or
irregularity in aforeclosure proceeding, the price at which the property is sold is deemed to be the conclusive
measure of its value for purposes of setting a deficiency judgment. The court also indicated that the mere
inadequacy of price aloneis not asufficient basisfor setting asaleaside. The United States Supreme Court has also

weighed in to some extent on this subject. In the case of BFP v. Resolution Trust Corporation, 511 U.S. 531, 114

S.Ct. 1757 (1994), the Court dealt with a bankruptcy fraudulent transfer proceeding to avoid a mortgage foreclosure
sale. Per the Bankruptcy Code, atransfer could be avoided where “reasonably equivalent value” is not received for
property. The Court in BEP, at 545, stated that “reasonably equivalent value” for foreclosed property isthe pricein
fact received at aforeclosure sale, aslong as all of the requirements of the state’ s foreclosure law have been met.

Based on the above holdings, it would seem elementary that in determining the amount of a deficiency
judgment, it would simply be a matter of subtracting the amount of the sale price from the amount adjudicated to be
due to the foreclosing plaintiff. Yet, courtsstill are not entirely willing to accept what appearsto be black letter law,
both in the Illinois Supreme Court and the United States Supreme Court.

Aspreviously noted, Resolution Trust Corporation v. Holtzman, at 425,discussed the limited level of

inquiry the court should have when determining whether to approve asale, yet it noted that an evidentiary hearing
may be allowed where there is an allegation of acurrent appraisal or other current indicia of value whichis so
measurably different from the sale price as to be unconscionable. This appearsto bein direct conflict with Loeb,

[lini Federal and BFP, supra. Loeb, at 383, indicated that such evidenceisinadmissable. If astate foreclosure sale

is conducted in accordance with the state' s procedures, state law saysthat it isthe conclusive measure of value for

purposes of setting a deficiency judgment. Loeb, a 383, Illini Federal, at 611. The United States Supreme Court has

held that a state foreclosure sale conducted in accordance with the state’ s proceduresis “reasonably equivalent

value’ for purposes of abankruptcy fraudulent transfer proceeding. Y et, Berkeley Properties, Inc. v. Balcor Pension

Investors|l, 227 I1l.App.3d 992, 592 N.E.2d 63, 67, 169 111.Dec.576 (I1l.App.1st Dist. 1992) indicated that under
Illinoislaw, confirmation of ajudicial sale may be rejected if the difference between the amount bid and the
foreclosure judgment is “unconscionable”. This court indicated that the purchase price was one of the “terms of

sale” asthat phraseisused in 735 ILCS 5/15-1508. Again, this seemsto conflict with Loeb, Illini Federal and BEP,

supra. If astate’sprocedures have been followed, then how can a sale price be the “ conclusive measure of value”,



“reasonably equivalent value” and “unconscionable” all at the sametime? Thisissue will be discussed in greater

detail later in this chapter under “ Objectionsto Confirmation of the Foreclosure Sale.”

B. DEFENSESTO ENTRY OF A DEFICIENCY JUDGMENT
1. Dischargein Bankruptcy.

Where a mortgagor receives adischarge in bankruptcy prior to or during aforeclosure proceeding, a
personal deficiency cannot be entered. The bankruptcy discharge eliminates the mortgagor’ sliability on the
underlying indebtedness, and although the underlying security interest in the property remains unaffected, the
mortgagee will only be entitled to the property and will not be able to proceed against the mortgagor on the

underlying indebtedness.

2. Deed in Lieu of Foreclosure.

735 ILCS5/15-1401 allows a mortgagee to accept a deed from its borrowersin lieu of proceeding with the
foreclosure. The statute indicates that “ acceptance of a Deed in Lieu of Foreclosure shall relieve from personal
liability all per sonswho may owe payment or the performance of other obligations secured by the mortgage,
including guarantor s of such indebtedness or obligations, except to the extent that a per son agreesnot to be
relieved in an instrument executed contemporaneously”.

The case of Olney Trust Bank v. Pitts, 200 Il.App.3d 917, 558 N.E.2d 398, 146 II1.Dec. 435 (11l.App. 5th

Dist. 1990) interpreted this statutory section in a case where a husband and wife were co-mortgagors, in the process
of adivorce, and only the husband granted a Deed in Lieu of Foreclosureto the bank. At the time of the Deed in
Lieu of Foreclosure, the husband agreed to remain bound to repay the indebtednessin a contemporaneous
agreement. Thewifedid not. Olney makes reference to one of the current authors’ articles which appeared in the
October, 1987 Illinois Bar Journal and which discussed at length the statutory section on Deedsin Lieu of
Foreclosure. Citing the Article, the court noted that “IMFL (Illinois M ortgage For eclosure Law) now makesit
absolutely clear that a Deed in Lieu of Foreclosurereleases all mortgagorsfrom personal liability”. Lindberg

and Bender, “ The Illinois M ortgage Foreclosure Law”, 76 111.B.J. 800 (1987).



3. Consent Foreclosure.

735 ILCS5/15-1402 allows the court to enter a judgment satisfying the mortgage indebtedness by vesting
absolutetitle to the mortgaged real estate in the mortgagee free and clear of all claims, liens (except liens of the
United States of Americawhich cannot be foreclosed without ajudicial sale) and interest of the mortgagor,
including all rights of reinstatement and redemption, and of all rights of all other persons being partiesin the
foreclosure whose interests are subordinate to that of the mortgagee and who are given notice in accordance with the
statute. The consent decree can be entered where there is no objection from the mortgagor and provided the
mortgagee offers, in connection with such ajudgment, to waive any and all rightsto a personal judgment for
deficiency against the mortgagor and against all other persons liable for the indebtedness or other obligations
secured by the mortgage. |f aforeclosing plaintiff electsto enter into a Consent Decree with amortgagor, it will be

precluded from pursuing a deficiency against all parties liable for repayment of the indebtedness.

4, Objectionsto Confirmation of the Foreclosure Sale.

It isaxiomatic that if the foreclosure sale is not confirmed by the court, a deficiency judgment cannot be
entered. 735 ILCS5/15-1508 (b) provides that a sale shall be confirmed unless*“the court findsthat a notice
required by Section 15-1507 was not given, theterms of sale wer e unconscionable, the sale was conducted
fraudulently or that justice was otherwise not done.” Unfortunately, thereis no guidance as to what the terms of
sale are, when they would be unconscionable, or how to determine whether or not “justice was otherwise not done”.
Thisleads to many creative arguments and attempts to defeat confirmation of foreclosure sales, and in some cases
has resulted in case law that appearsto be in conflict with the law as stated by the highest court of both Illinois
(Loeb, supra) and the United States (BFP, supra).

For example, Resolution Trust Corporation v. Holtzman, supra, allowed the mortgagor to introduce

evidence regarding the value of the foreclosed property based on an all egation regarding the inadequacy of the price
obtained at the sheriff sale. Again, Loeb indicates that thistype of evidence isinadmissable. InHoltzman, supra,

the court noted that prior to the 1987 amendment to IMFL, courts consistently held that inadequacy of price was not



asufficient reason to disturb the judicial sale unlessthere were some other irregularities. The court, citing Illini

Federal, supra, went on to state as follows:

“..thisruleispremised on the policy which provides stability and permanency to judicial
salesand on the well established acknowledgment that property doesnot bring itsfull value
at for ced salesand that the price depends on many circumstancesfor which the debtor must
expect to suffer loss”.
The court continued:
“The court isempowered under certain circumstancesto examine whether
the terms of sale wer e unconscionable. Thelegislature, however, did not
intend to impose upon the court the kind of inquiry provided in the
Uniform Commercial Code, that all sales* must be commercially
reasonable’ or in the Bankruptcy Act, which requiresaggressive
advertising of the proposed sale and aforeclosuresalepriceof “a

reasonably equivalent value’ for the property.”

Interestingly, Holtzman, supra, seems to indicate the level of inquiry to confirm asale in a state court foreclosure is

less than in bankruptcy court where aforeclosure sale can be set asideiif it is not of “reasonably equivalent value”.

Only ayear after Holtzman, supra, the United States Supreme Court issued its decision in BEP, supra, which states

that a state foreclosure sale conducted in accordance with state law is“reasonably equivalent value”.

The statute and decisions have created somewhat of acircular argument. While Loeb, Illini Federal, BFP,

supra, al indicate that if astate’s foreclosure law has been followed in conducting aforeclosure sale, the foreclosure
sale price will be the conclusive measure of value and equal to “reasonably equivalent value” for purposes of the
bankruptcy fraudulent transfer proceeding. However, IMFL requires that the terms of the sale are not

unconscionable and at |least one court has indicated that the price at aforeclosure sale is one of the “terms” of sale.

Berkeley, a 67.



5. Res Judicata.

As previously noted, Notroma, supra, indicated that entry of an in rem deficiency does not necessarily
preclude a subsequent proceeding for a personal judgment on the balance due on the Note. However, Notroma
involved a situation where there had not been personal service over the defendant so that an personal deficiency
could not have been adjudicated. It is questionable whether or not this caseisin conflict with the decisionin
Skolnik v. Petella, 376 111.500, 34 N.E.2d 825, 828 (1941), where the Supreme Court held that where the court had
jurisdiction of the subject matter and the parties, and had the statutory power to render a personal judgment for any
deficiency, and a deficiency judgment was rendered only against certain parties and not others who were liable on
the indebtedness, the judgment entered was res judicata of the liability of the parties for whom the deficiency was
not sought against, and even though the pleadings did not raise the question of these parties’ liability for the
deficiency, the plaintiff was nevertheless barred from filing a subsequent action against those parties for the

deficiency. This proposition was also followed in Emerson v. LaSalle National Bank, 40 I1l.App.3d 794, 352

N.E.2d 45, 50 (11l.App. 2nd Dist. 1976), however, the court there noted that entry of adeficiency decree against a

principal isnot res judicata of aguarantor’sliability.

C. LIABILITY OF GUARANTORSFOR DEFICIENCIES
Asindicated above, Emerson, at 50, entry of adeficiency against aprincipal isnot resjudicataof a

guarantor’sliability. Thisdecision was aso followed by the First District in amore recent case, Citicorp Savings of

lllinois v. Ascher, 196 |1l App.3d 570, 554 N.E.2d 409, 411, 143 11.Dec. 474 (I1l.App. 1% Dist. 1990).

These holdings flow from the fact that a guaranty is a separate contract from a note and mortgage and
judgment cannot be entered against a guarantor without separately pleading for that relief. Hickey v. Union

National Bank & Trust Company of Joliet, 190 IIl.App.3d 186, 547 N.E.2d 4, 7, 138 I1l.Dec. 134 (11l.App. 39 Digt.

1989). Further, a personal deficiency judgment under a guaranty cannot be obtained in an action to foreclose a

mortgage based on a statutory short form foreclosure complaint. Farmer City State Bank v. Champaign National

Bank, 138 I1l.App.3d 847, 486 N.E.2d 301, 305, 93 IIl.Dec. 200 (I1l.App. 4" Dist. 1985). An additional count for
recovery on the guaranty should be added to any statutory short form complaint if a practitioner seeksto hold a

guarantor responsible for any deficiency from the foreclosure sale.



To determine the extent of a guarantor’s liability, one need only look tothe amount of the deficiency

adjudicated by the court after the foreclosure sale. In Berea College v. Killian, 304 I1l.App. 296, 26 N.E.2d 650, 652

(1.App. 1% Dist. 1940), the court found the measure of damages to be the amount set forth in the deficiency decree

less credit given for income received during the period of redemption. The court stated asfollows:

“The defendants as guar antor s are not concer ned legally with the stepstaken to foreclosethe
mortgage. Plaintiff could have sued defendantsfor the entire balance due on the notes beforethe
foreclosureif they had seen fit to do so and the guarantorswereliableto ajudgment for thefull
amount due on said notes. Surely they cannot be heard to complain in this cause about the
foreclosur e proceeding which materially decreased the amount of the indebtednessthey wereliable

for.

In the case of First Granite City National Bank v. Champion, 130 Ill.App.2d 970, 979, 268 N.E.2d 35
(IN.App. 5" Dist. 1971), the court relied on Berea, supra and Loeb, supra, when it stated that absent fraud or
irregularity, acourt in an action against a guarantor for a deficiency following a mortgage foreclosure properly

refused to hear evidence of market value other than the price for which the properties were sold at foreclosure sale.



